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STEPHEN YOUNGERMAN (SBN 98784) 
DAVID A. ROBINSON (SBN 161103)  
sy@ymlaw.net, dar@ymlaw.net 
YOUNGERMAN & McNUTT LLP 
11150 West Olympic Boulevard, Suite 900 
Los Angeles, California 90064 
Tel.:  (310) 478-3780; Fax:  (310) 478-3831 
 
JOHN P. MARGIOTTA  
(admitted pro hac vice) 
LAURA POPP-ROSENBERG  
(admitted pro hac vice) 
ANNA P. LEIPSIC  
(admitted pro hac vice)  
jmfzlz.com; lpopp-rosenberg@fzlz.com; aleipsic@fzlz.com 
FROSS ZELNICK LEHRMAN & ZISSU, P.C. 
866 United Nations Plaza 
New York, NY  10017 
Tel.:  (212) 813-5900; Fax:  (212) 813-5901 
 
Attorneys for Defendants,  
HUBLOT OF AMERICA, 
LVMH MOET HENNESSY LOUIS  
VUITTON, INC., and LVMH  
WATCH & JEWELRY USA, INC. 
 

 
 

UNITED STATES DISTRICT COURT  
 

CENTRAL DISTRICT OF CALIFORNIA 
 
 

 
SOLID 21, INC., a Nevada Corporation 
headquartered in Los Angeles, California, 
 
   Plaintiff, 
 
 vs. 
 
HUBLOT OF AMERICA, a Florida 
Corporation; LVMH MOET HENNESSY 
LOUIS VUITTON, INC. a Delaware 
Corporation; LVMH WATCH & JEWELRY 
USA, INC., a Delaware Corporation; LVMH 
MOET HENNESSY LOUIS VUITTON S.A., 
a French Corporation; and DOES 1- 10, 
inclusive, 
 
   DEFENDANTS. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: CV11-468-DMG (JCx) 
 
[Assigned to Judge Dolly M. Gee in 
Courtroom 7] 
 
 
DEFENDANTS HUBLOT OF AMERICA, 
LVMH MOET HENNESSY LOUIS  
VUITTON, INC. AND LVMH  
WATCH & JEWELRY USA, INC.’S 
ANSWER TO COMPLAINT AND 
COUNTERCLAIMS 
(Jury Trial Demanded) 
 
 
 
 
Action Filed:  January 14, 2011 
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Defendants Hublot of America, LVMH Moet Hennessy Louis Vuitton, Inc. and LVMH 

Watch & Jewelry USA, Inc. (collectively, the “Served Defendants”), by their undersigned 

counsel, answer the Complaint as amended by Order dated February 24, 2011 (Docket No. 16) of 

Plaintiff Solid 21, Inc. (“Plaintiff”) as follows: 

I. RESPONSE TO NATURE OF THE ACTION 

1. The Served Defendants deny the allegations in paragraph 1 of the Complaint, 

except admit that the Complaint purports to set forth the claims summarized in that paragraph. 

2. Paragraph 2 of the Complaint sets forth conclusions of law to which no response 

is required.  To the extent a response is deemed to be required, said allegations are denied.   

3. The Served Defendants deny the allegations in paragraph 3 of the Complaint, 

except admit that Plaintiff purports to seek the claims for relief summarized in that paragraph. 

II. RESPONSE TO JURISDICTION AND VENUE 

4. The Served Defendants admit the allegations regarding subject matter jurisdiction 

in paragraph 4 of the Complaint, but deny that Plaintiff’s claims have any validity.   

5. The Served Defendants deny the allegations in paragraph 5 of the Complaint, but 

do not contest that this Court has personal jurisdiction over them. 

6. The Served Defendants deny the allegations in paragraph 6 of the Complaint, but 

do not contest venue in this district. 

III. RESPONSE TO INTRADISTRICT ASSIGNMENT 

7. Paragraph 7 of the Complaint sets forth conclusions of law to which no response 

is required.  To the extent a response is deemed to be required, said allegations are denied. 
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IV. RESPONSE TO THE PARTIES 

8. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 8 of the Complaint. 

9. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations regarding LVMH Moet Hennessy Louis Vuitton S.A. in 

paragraph 9 of the Complaint.  The Served Defendants deny the allegations regarding themselves 

in paragraph 9 of the Complaint, except admit that Hublot of America is a corporation organized 

and existing under the laws of the State of Florida, that LVMH Moet Hennessy Louis Vuitton, 

Inc. is a corporation organized and existing under the laws of the State of Delaware, and that 

LVMH Watch & Jewelry USA, Inc. is a corporation organized and existing under the laws of the 

State of Delaware.     

10. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 10 of the Complaint. 

V. RESPONSE TO FACTS COMMON TO ALL ALLEGATIONS 

11. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 11 of the Complaint. 

12. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 12 of the Complaint, except deny that 

Plaintiff has valid trademark rights in the words, “red gold.” 

13. Paragraph 13 of the Complaint sets forth conclusions of law to which no response 

is required.  To the extent a response is deemed to be required, the Served Defendants are 

without knowledge or information sufficient to form a belief as to the truth of the allegations in 
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paragraph 13 of the Complaint, except deny that Plaintiff has valid trademark rights in the words, 

“red gold.” 

14. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 14 of the Complaint, except deny that the 

words, “red gold,” are distinctive, deny that such words have become famous, and deny that such 

words are associated with the jewelry designed, manufactured, marketed or advertised by 

Plaintiff. 

15. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 15 of the Complaint, except deny that 

Plaintiff has valid trademark rights in the words, “red gold.” 

16. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in paragraph 16 of the Complaint, except deny that 

Plaintiff has valid trademark rights in the words, “red gold.” 

17. To the extent the allegations in paragraph 17 of the Complaint are directed to 

defendants other than the Served Defendants, the Served Defendants are without knowledge or 

information sufficient to form a belief as to such allegations.  LVMH Moet Hennessy Louis 

Vuitton, Inc. denies that it is an international watch manufacturer or designer.  Hublot of 

America and LVMH Watch & Jewelry USA, Inc. admit that they are United States-based 

companies that sell watch products both domestically and abroad. 

18. To the extent the allegations in paragraph 18 of the Complaint are directed to 

defendants other than the Served Defendants, the Served Defendants are without knowledge or 

information sufficient to form a belief as to such allegations.  To the extent such allegations are 
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directed to the Served Defendants, the Served Defendants deny the allegations in paragraph 18 of 

the Complaint. 

19. To the extent the allegations in paragraph 19 of the Complaint are directed to 

defendants other than the Served Defendants, the Served Defendants are without knowledge or 

information sufficient to form a belief as to such allegations.  To the extent such allegations are 

directed to the Served Defendants, the Served Defendants deny the allegations in paragraph 19 of 

the Complaint. 

20. To the extent the allegations in paragraph 20 of the Complaint are directed to 

defendants other than the Served Defendants, the Served Defendants are without knowledge or 

information sufficient to form a belief as to such allegations.  To the extent such allegations are 

directed to the Served Defendants, the Served Defendants deny the allegations in paragraph 20 of 

the Complaint, except Hublot of America and LVMH Watch & Jewelry USA, Inc. admit that 

they are United States-based companies that sell watch products both domestically and abroad. 

21. Paragraph 21 of the Complaint sets forth conclusions of law to which no response 

is required.  To the extent a response is deemed to be required, said allegations are denied. 

22. Paragraph 22 and its subparagraphs A through E are denied as follows: 

A. The Served Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations in subparagraph A of paragraph 22 of the Complaint. 

B. The Served Defendants deny the allegations in subparagraph B of paragraph 22 of 

the Complaint. 

C. The Served Defendants deny the allegations in subparagraph C of paragraph 22 of 

the Complaint. 
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D. The Served Defendants deny the allegations in subparagraph D of paragraph 22 of 

the Complaint. 

E. The Served Defendants deny the allegations in subparagraph E of paragraph 22 of 

the Complaint. 

VI. RESPONSE TO FIRST CLAIM FOR RELIEF (COUNT 1) AGAINST ALL 

DEFENDANTS (Trademark Infringement under Lanham Act, 15 U.S.C. § 3231) 

23. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 23 of the Complaint. 

24. The Served Defendants deny the allegations in paragraph 24 of the Complaint. 

25. The Served Defendants deny the allegations in paragraph 25 of the Complaint. 

26. The Served Defendants deny the allegations in paragraph 26 of the Complaint. 

27. The Served Defendants deny the allegations in paragraph 27 of the Complaint. 

28. The Served Defendants deny the allegations in paragraph 28 of the Complaint. 

VII. RESPONSE TO FIRST CLAIM FOR RELIEF (COUNT 2) AGAINST ALL 

DEFENDANTS (Trademark Infringement under Lanham Act, 15 U.S.C. § 3231) 

29. The allegations in paragraph 29 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 

30. The allegations in paragraph 30 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 

31. The allegations in paragraph 31 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 
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32. The allegations in paragraph 32 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 

33. The allegations in paragraph 33 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 

34. The allegations in paragraph 34 of the Complaint have been stricken, and 

Plaintiff’s First Claim, Count 1, has been dismissed with prejudice.  See Order dated February 

24, 2011 (Docket No. 16). 

VIII. RESPONSE TO SECOND CLAIM FOR RELIEF (COUNT 1) AGAINST ALL 

DEFENDANTS (Trademark Infringement under Lanham Act, 15 U.S.C. § 4334) 

35. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 35 of the Complaint. 

36. The Served Defendants deny the allegations in paragraph 36 of the Complaint. 

37. The Served Defendants deny the allegations in paragraph 37 of the Complaint. 

38. The Served Defendants deny the allegations in paragraph 38 of the Complaint. 

39. The Served Defendants deny the allegations in paragraph 39 of the Complaint. 

IX. RESPONSE TO SECOND CLAIM FOR RELIEF (COUNT 2) AGAINST ALL 

DEFENDANTS (Trademark Infringement under Lanham Act, 15 U.S.C. § 4334) 

40. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 40 of the Complaint. 

41. The Served Defendants deny the allegations in paragraph 41 of the Complaint. 

42. The Served Defendants deny the allegations in paragraph 42 of the Complaint. 

43. The Served Defendants deny the allegations in paragraph 43 of the Complaint. 
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44. The Served Defendants deny the allegations in paragraph 44 of the Complaint. 

X. RESPONSE TO THIRD CLAIM FOR RELIEF AGAINST ALL DEFENDANTS 

(Unfair Competition under the Lanham Act, 15 U.S.C. § 1125(a)) 

45. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 45 of the Complaint. 

46. The Served Defendants deny the allegations in paragraph 46 of the Complaint. 

47. The Served Defendants deny the allegations in paragraph 47 of the Complaint. 

48. The Served Defendants deny the allegations in paragraph 48 of the Complaint. 

49. The Served Defendants deny the allegations in paragraph 49 of the Complaint. 

50. The Served Defendants deny the allegations in paragraph 50 of the Complaint. 

51. The Served Defendants deny the allegations in paragraph 51 of the Complaint. 

XI. RESPONSE TO FIFTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS 

(Common Law Trademark Infringement) 

52. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 52 of the Complaint. 

53. The Served Defendants deny the allegations in paragraph 53 of the Complaint. 

54. The Served Defendants deny the allegations in paragraph 54 of the Complaint. 

XII. SIXTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS (Unfair 

Competition under California Business & Professions Code § 17200 et seq.) 

55. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 55 of the Complaint. 

56. The Served Defendants deny the allegations in paragraph 56 of the Complaint. 

57. The Served Defendants deny the allegations in paragraph 57 of the Complaint. 

58. The Served Defendants deny the allegations in paragraph 58 of the Complaint. 

59. The Served Defendants deny the allegations in paragraph 59 of the Complaint. 
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60. The Served Defendants deny the allegations in paragraph 60 of the Complaint. 

XIII. SEVENTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS (Trademark 

Dilution under the Lanham Act, 15 U.S.C. § 1125(c)) 

61. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 61 of the Complaint. 

62. The Served Defendants deny the allegations in paragraph 62 of the Complaint. 

63. The Served Defendants deny the allegations in paragraph 63 of the Complaint. 

64. The Served Defendants deny the allegations in paragraph 64 of the Complaint. 

65. The Served Defendants deny the allegations in paragraph 65 of the Complaint. 

66. The Served Defendants deny the allegations in paragraph 66 of the Complaint. 

XIV. RESPONSE TO EIGHTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS 

(False Description under the Lanham Act, 15 U.S.C. § 1125(a)) 

67. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 67 of the Complaint. 

68. The Served Defendants deny the allegations in paragraph 68 of the Complaint. 

69. The Served Defendants deny the allegations in paragraph 69 of the Complaint. 

70. The Served Defendants deny the allegations in paragraph 70 of the Complaint. 

71. The Served Defendants deny the allegations in paragraph 71 of the Complaint. 

XV. RESPONSE TO NINTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS 

(Trademark Dilution under California Business and Professions Code 14330) 

72. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 72 of the Complaint. 

73. The Served Defendants deny the allegations in paragraph 73 of the Complaint. 

74. The Served Defendants deny the allegations in paragraph 74 of the Complaint. 

75. The Served Defendants deny the allegations in paragraph 75 of the Complaint. 
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76. The Served Defendants deny the allegations in paragraph 76 of the Complaint. 

77. The Served Defendants deny the allegations in paragraph 77 of the Complaint. 

XVI. RESPONSE TO TENTH CLAIM FOR RELIEF AGAINST ALL DEFENDANTS 

(Declaratory Relief) 

78. The Served Defendants respond in the manner set forth above to those paragraphs 

incorporated by reference in paragraph 78 of the Complaint. 

79. The Served Defendants deny the allegations in paragraph 79 of the Complaint. 

80. The Served Defendants deny the allegations in paragraph 80 of the Complaint. 

81. The Served Defendants denies the allegations in paragraph 81 of the Complaint. 

82. The Served Defendants denies the allegations in paragraph 82 of the Complaint. 

83. The Served Defendants deny the allegations in paragraph 83 of the Complaint. 

84. The allegation, “(2) that the RED GOLD amber hue alloy is an incontestable mark 

owned by SOLID 21,” in paragraph 84 of the Complaint has been stricken.  See Order dated 

February 24, 2011 (Docket No. 16).  The Served Defendants deny the remaining allegations in 

paragraph 84 of the Complaint. 

FIRST AFFIRMATIVE DEFENSE 

(Trademark Invalidity – Genericness) 

85. Under Section 45 of the Lanham Act, 15 U.S.C. § 1127, a generic term may not 

be registered as a trademark. 

86. The words “red gold” are commonly used in the jewelry industry to refer to gold 

that is of a reddish or pink hue.   

87. Plaintiff uses the term “red gold” to describe a species of gold that has a reddish 

tint, usually resulting from a higher concentration of copper than is found, for example, in 

“yellow gold” or “white gold.” 
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88. Third parties commonly use the phrase “red gold” to describe and refer to a 

species of gold that has a reddish tint, usually resulting from a higher concentration of copper 

than is found, for example, in “yellow gold” or “white gold.” 

89. The Oxford English dictionary defines “red gold” as “an alloy of gold and 

copper.” 

90. The term, “red gold,” is not understood by the public as identifying Plaintiff as the 

source or origin of the products in connection with which Plaintiff uses such term. 

91. The term, “red gold,” has not been exclusively used by Plaintiff subsequent to the 

registration of the RED GOLD mark.  Third parties also use it and always have used it to refer to 

gold of a reddish color. 

92. The term, “red gold,” is not a valid trademark and is not protectable. 

93. Plaintiff’s claims are barred because Plaintiff’s purported RED GOLD mark is 

generic and therefore invalid and unenforceable against the Served Defendants. 

SECOND AFFIRMATIVE DEFENSE 

(Trade Dress Invalidity – Genericness) 

94. Under Section 45 of the Lanham Act, 15 U.S.C. § 1127, a generic designation 

may not function as a trademark. 

95. Plaintiff does not have, and has not alleged that it has, a registered trademark in 

an amber hued gold alloy. 

96. Plaintiff does not exclusively use an amber hued gold alloy for fine jewelry and 

watches.  Third parties also use an amber hued gold alloy for fine jewelry and watches.  

97. Amber hued gold alloy is the generic coloring of that particular alloy of gold and 

cannot be appropriated as a trade mark or as trade dress.  
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98. Plaintiff’s claims are barred because Plaintiff’s purported use of an amber-hued 

gold alloy is merely a generic use of a certain color of gold alloy and is, therefore, invalid and 

unenforceable against the Served Defendants. 

THIRD AFFIRMATIVE DEFENSE 

(Trade Dress Invalidity – No Secondary Meaning) 

99. Plaintiff’s pleaded trade dress is not registered with the United States Patent & 

Trademark Office.   

100. For color to function as a trademark under the Lanham Act, the color must have 

acquired secondary meaning, i.e., it must indicate a single source for the goods at issue. 

101. The amber hued gold alloy used by Plaintiff is not understood by the public as 

identifying Plaintiff as the source or origin of products made from an amber hued gold alloy. 

102. Plaintiff’s claims are barred because Plaintiff’s purported trademark rights in an 

amber hued gold alloy are invalid and unenforceable against the Served Defendants. 

FOURTH AFFIRMATIVE DEFENSE 

(Trade Dress Invalidity – Amber-Hued Gold Alloy is Functional) 

103. Plaintiff’s pleaded trade dress is not registered with the United States Patent & 

Trademark Office.   

104. For unregistered trade dress, Plaintiff bears the burden of demonstrating that the 

trade dress is non-functional under Section 43(a)(3) of the Lanham Act.   

105. Here, given that the amber hue claimed by Plaintiff is merely the functional result 

of mixing gold and other alloys, the color of the ultimate alloy is functional and cannot be 

protected as trade dress.   

106. Plaintiff’s claims are barred because Plaintiff’s purported trademark rights in an 

amber hued gold alloy are invalid and unenforceable against the Served Defendants. 
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FIFTH AFFIRMATIVE DEFENSE 

(Fair Use) 

107. The Served Defendants are without sufficient knowledge from the Complaint to 

identify any of their purported uses of RED GOLD, or their purported sale of products made of 

an amber-hued gold alloy.  To the extent, however, that the Served Defendants made any such 

uses, their uses of the term “red gold” and/or an amber hued gold alloy were fair uses because 

such terms and alloys were used fairly and in good faith, not as a mark, but only to describe the 

Served Defendants’ products.  See 15 U.S.C. § 1115(b)(4). 

SIXTH AFFIRMATIVE DEFENSE    

(Statute of Limitations) 

108. The Served Defendants are without sufficient knowledge from the Complaint to 

identify any of their purported uses of RED GOLD, or their purported sale of products made of 

an amber-hued gold alloy.  To the extent, however, that the Served Defendants made any such 

uses, they have long made such uses, and certainly have made such uses prior to three years 

before the filing of this Complaint.  Therefore, Plaintiff’s claims are barred by the statute of 

limitations. 

109. In the alternative, if Plaintiff’s claims are not barred in full by the statute of 

limitations, any monetary damages sought by Plaintiff that resulted from alleged acts that took 

place prior to three years before the filing of this Complaint are barred by the statute of 

limitations. 

SEVENTH AFFIRMATIVE DEFENSE 

(Laches) 

110. The Served Defendants are without sufficient knowledge from the Complaint to 

identify any of their purported uses of RED GOLD, or their purported sale of products made of 

an amber-hued gold alloy.  To the extent, however, that the Served Defendants made any such 
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uses, they have long made such uses, and certainly have made such uses prior to three years 

before the filing of this Complaint.  Plaintiff’s delay in asserting its rights in RED GOLD and in 

trade dress consisting of an amber-hued gold alloy is unreasonable and has caused prejudice to 

the Served Defendants.  Therefore, Plaintiff’s claims are barred by laches. 

COUNTERCLAIMS 

FIRST CLAIM FOR RELIEF 

(FOR DECLARATORY JUDGMENT OF INVALIDITY OF RED GOLD MARK) 

111. The Served Defendants incorporate by reference paragraphs 1 through 110 above, 

as though fully set forth herein. 

112. Plaintiff uses the term “red gold” to describe a species of gold that has a reddish 

tint, usually resulting from a higher concentration of copper than is found, for example, in 

“yellow gold” or “white gold.” 

113. Third parties commonly use and have historically used the phrase “red gold” to 

describe and refer to a species of gold that has a reddish tint, usually resulting from a higher 

concentration of copper than is found, for example, in “yellow gold” or “white gold.” 

114. The Oxford English dictionary defines “red gold” as “an alloy of gold and 

copper.” 

115. The term, “red gold,” is not understood by the public as identifying Plaintiff as the 

source or origin of the products in connection with which Plaintiff uses such term. 

116. The term, “red gold,” has not been exclusively used by Plaintiff subsequent to the 

registration of the RED GOLD mark.  Third parties also use it. 

117. A generic term may not be registered as a trademark. 

118. A generic term is not protected as a trademark. 
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119. Plaintiff’s purported RED GOLD mark is a generic term because it refers to the 

color of the products at issue.   

SECOND CLAIM FOR RELIEF 

(FOR CANCELLATION OF REGISTRATION NO. 2,793,987) 

120. The Served Defendants incorporate by reference paragraphs 1 through 119 above, 

as though fully set forth herein. 

121. Pursuant to Section 37 of the Lanham Act, 15 U.S.C. § 1119, this Court may, 

inter alia, “order the cancelation of registrations.” 

122. Because a generic term may not be registered as a trademark, Plaintiff’s 

Registration No. 2,793,987 for the purported mark, RED GOLD, should be canceled. 

THIRD CLAIM FOR RELIEF 

(FOR DECLARATORY JUDGMENT OF INVALIDITY OF PURPORTED AMBER 

HUED GOLD ALLOY MARK) 

123. The Served Defendants incorporate by reference paragraphs 1 through 122 above, 

as though fully set forth herein. 

124. Under Section 45 of the Lanham Act, 15 U.S.C. § 1127, a generic designation 

may not function as a trademark. 

125. Plaintiff does not have, and has not alleged that it has, a registered trademark in 

an amber hued gold alloy. 

126. Plaintiff does not exclusively use an amber hued gold alloy for fine jewelry and 

watches.  Third parties also use an amber hued gold alloy for fine jewelry and watches.  

127. Amber hued gold alloy is the generic coloring of that particular alloy of gold and 

cannot be appropriated as a trade mark or as trade dress.  
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128. Additionally, for color to function as a trademark under the Lanham Act, the color 

must have acquired secondary meaning, i.e., it must indicate a single source for the goods at 

issue. 

129. The amber hued gold alloy used by Plaintiff is not understood by the public as 

identifying Plaintiff as the source or origin of products made from an amber hued gold alloy. 

130. Additionally, for unregistered trade dress, Plaintiff bears the burden of 

demonstrating that the trade dress is non-functional Section 43 (a)(3) of the Lanham Act.   

131. Here, given that the amber hue claimed by Plaintiff is merely the functional result 

of mixing gold and other alloys, the color of the ultimate alloy is functional and cannot be 

protected as trade dress.   

132. For the foregoing reasons, Plaintiff’s purported trade dress in an amber hued gold 

alloy is not a valid trademark and is not protectable. 

 A JURY TRIAL IS DEMANDED ON ALL CLAIMS SO TRIABLE. 

 WHEREFORE, the Served Defendants request that this Court: 

 (i)  Enter judgment in favor of the Served Defendants and against Plaintiff as to all 

counts of Plaintiff’s Complaint; 

 (ii) Declare that “red gold” is not a valid trademark because it is generic; 

 (iii) Order the cancelation of Plaintiff’s Registration No. 2,793,987; 

 (v) Declare that the amber hued gold alloy used by Plaintiff is not a valid trademark 

because it is generic, functional and has not acquired distinctiveness or secondary meaning; 

 (vi) Award the Served Defendants their costs and attorneys’ fees; and 

 (vii) Award the Served Defendants such other relief as this Court deems just and 

proper. 
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     Respectfully submitted, 

Dated:  March 11, 2011  YOUNGERMAN & McNUTT LLP 

 
 
By:       //Stephen Youngerman//  

STEPHEN YOUNGERMAN 

     Attorney for Defendants,  
     HUBLOT OF AMERICA , 
     LVMH MOET HENNESSY LOUIS  
     VUITTON, INC., and LVMH  
     WATCH & JEWELRY USA, INC. 

 
 
 

 
Dated:  March 11, 2011  Respectfully submitted, 

     FROSS, ZELNICK LEHRMAN & ZISSU, P.C. 

 
 
     By:     //John Margiotta//    

      JOHN MARGIOTTA 

      LAURA POPP-ROSENBERG 

      ANNA LEIPSIC 

Attorneys for Defendants, HUBLOT OF AMERICA, 
LVMH MOET HENNESSY LOUIS VUITTON, INC., and 
LVMH WATCH & JEWELRY USA, INC. 
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CERTIFICATE OF SERVICE 

 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

 

 I am employed in the County of Los Angeles, State of California.  I am over 

the age of 18 and not a party to the within action; my business address is 11150 

West Olympic Boulevard, Suite 900, Los Angeles, California 90064. 

 
 On March 11, 2011, I served the foregoing document described as 
DEFENDANTS HUBLOT OF AMERICA, LVMH MOET HENNESSY LOUIS  
VUITTON, INC. AND LVMH WATCH & JEWELRY USA, INC.’S ANSWER TO 
COMPLAINT AND COUNTERCLAIMS (Jury Trial Demanded) on the interested 
parties in this action as follows: 
 

Attorneys for Plaintiff: 

 

George E. Akwo 

Law Offices of George E. Akwo 

12080 Ventura Place, Suite “D” 

Studio City, CA 91604 

Tel:  (310) 435-9406 

Fax:  (310) 496-2458 

george@akwolaw.com 

Ophir J. Britton 

Bitton & Associates 

12080 Ventura Place, Suite “D” 

Studio City, CA 91604 

Tel: (818) 524-1223 

Fax:  (818) 524-1224 

ophir@bittonlaw.com 

 

 

� (BY ELECTRONIC TRANSFER)  I caused all of the pages of the 

above-entitled document(s) to be uploaded to the U.S. District Court “CM/ECF” 

System to be sent to the recipients listed herein via electronic transfer (EMAIL) at 

the respective EMAIL addresses indicated herein. 

 

I declare under penalty of perjury under the laws of the State of California 

that the above is true and correct. 

 

Executed on March 11, 2011, at Los Angeles, California. 

 

       // S // 

            

             KATIE YAMASHITA 
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